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Wershow: Ad Valorem Taxation and Its Relationship to Agricultural Land Tax

AD VALOREM TAXATION AND ITS RELATIONSHIP
TO AGRICULTURAL LAND TAX PROBLEMS
IN FLORIDA
JAMs S. WMIsHow*

The ad valorem tax has been traditionally associated with the possession and ownership of land. Its original concept is based upon the
theory that the possession of land, in itself a valuable item, carries with
it the responsibility of annually returning a part of its inherent value to
the local governing body to pay for communal services or public necessities in the area where 'the land is located.
Agriculture throughout human history has dealt with the cultivation of the soil. This implies the use of land for the production of food
and fiber. In this endeavor the Florida farmer has been eminently successful. He has learned to cope with the problems that affect the soil
only. He has greatly increased land productivity. He has conquered
insect pests. He has helped to develop machines that -till the soil with
remarkable efficiency. He has learned land usage and developed adequate safeguards for soil conservation. He has further learned that he
is dealing with a depletable asset that is vital to human existence, and
he has enacted safeguards to preserve its inherent nature. All of the
above factors deal primarily with land in its elemental form.
Nevertheless, the modem agrarian cannot continue to use the soil
without coming into direct contact with economic and social forces in
our developing society that affect his continued existence and threaten
his time honored stewardship of the soil. As the population increases
and as our desires and needs change, the farmer is forced to invest
more capital in the land to meet the increasing demands that are made
upon him. This in itself has created a basic problem in rapidly growing states such as Florida and in other increasingly populous land
areas throughout the country.1
The ad valorem tax in Florida and elsewhere is based on the valuation of land.2 From a purely legalistic approach this is eminently
sound, and in a purely agrarian society easy of determination. The
basic problem is estimating the true worth of the land. Since the land
in a predominantly agrarian society has one basic use, a uniform system
of land valuation can be secured for a homogeneous area by the
0 B.A. 1933, LL.B. 1936, LL.M. 1939, Yale University; member Gainesville,
Florida, Bar.
1. For an excellent treatment of current problems in the fields of land economics and land taxation see House & Home, August 1960, pp. 100-50.

2. FLA.

CONsT.

art. IX, §1.
[521]
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elected tax assessor or board of tax assessors. In such situations the
lawyer, economist, sociologist, and local elected tax assessor usually
agree without much difficulty. However, the problem becomes more
acute as the particular land involved can be used for purposes other
than agriculture.
In Florida the tremendous and uneven population growth in certain areas of the state has resulted in tremendous pressures to change
the traditional approach to ad valorem taxation of agricultural land. 3
Today land is no longer confined to strictly agrarian use. Different
interest groups are competing fiercely, both among themselves as well
as with the farmer, to utilize the land for other than agricultural purposes. Specifically, in Florida the real estate developer, the industrialist, and the land speculator are now competing with the farmer for
possession of particular tracts of land.4 To each of these competitors
land value has a different meaning. The particular value that they
place on a tract of land is determined solely by their individual economic considerations.
Each group also has different criteria of valuation. The farmer
measures the valuation of land upon a use basis., How much land is
needed for a profitable cattle or grove operation? What particular soil
types are needed for vegetable production? These and similar considerations are the fundamentals of his concept of land valuation. The
real estate developer is more interested in the topography of the land
and its proximity to already developed areas of population and industry. 6 The industrialist looks for plant site factors, transportation facilities, and local natural resources. The land speculator regards the present value of land in terms of future value.7
Each of these competing groups has developed its own terminology
to represent its valuation of the land it desires to acquire and hold.
All are forced to express this valuation in terms of a known quantity,
that is, the already established ad valorem concept of land taxation.
All of the groups concerned agree that taxes must be paid upon land
as a price for exclusive ownership or possession. Beyond this they part
company. As has been said, "valuation is ultimately a matter of mere
of an abundance of often utihuman judgment or opinion, regardless
8
lized formulae and rules of thumb:"
3. See The "Green Belt" Story, Florida Grower and Rancher, April 1963,

p. 12.
4. Florida Agricultural Tax Council, "Florida Agriculture and Taxes" (1963).
5. See Spitze, Property Taxes-Increasing Burden for Farmers, Better Farm-

ing Methods, April 1963, p. 10.
6. See House &Home, op. cit. supra note 1, at 108-109.
7. Ibid.
8. Ericksen & Hodges, Assessment and Collection of Ad Valorem Property
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Thus, while all groups give lip service to the concept of "ad valorem" taxation, to each group it has a different meaning. The farmer
echoes his philosophy that the land tax must be based on present agricultural use. The real estate developer and industrialist retort that
"highest and best use" of the land, rather than present use, should determine the standard of land valuation. The "speculator" talks of "just"
value. The lawyer, however, does not concern himself with the ultimate economic considerations that motivate the others. Instead, he is
primarily interested in certain legal niceties that are traditionally his
own realm of activity. He parries 'the problem by talking about "full
cash value" when he knows that even the Supreme Court of Florida
admits that land in Florida is not assessed on this basis. 9 He further
delves deeply into the consideration of whether the classification of
land for purposes of ad valorem property taxation is proper with reference to federal and state constitutional provisions. 10 Lawyers and
judges scrutinize the statutory wording of legislation in terms of the
Florida Constitution, which provides that the legislature shall prescribe
such regulations as shall secure a "just valuation" of all property.:"
Consequently, a cry of anguish arises from all groups: How much?
What is fair? What factors should be involved in the assessment procedure?
During this struggle attention is directly focused on the county tax
assessor. This locally elected official is responsible for the administration of the ad valorem tax to land and its subsequent production of
revenue necessary to provide county services. This office usually reflects the personality of the currently elected official in each administrative unit. These officials often are guided more by local considerations than by legalistic concepts or symbols.
To further complicate the already complex problem of valuation,
the local tax assessor in more populous and expanding areas is under
constant pressure to provide additional revenues for much needed
public services arising from the growth factor. These include schools,
police and fire protection, sanitation, and other adjuncts necessary for
the local public health, safety, and welfare. Many times those who
advocate increased ad valorem land taxes for additional public services are themselves not subject to the payment of such taxes because
they either own no real property or are protected by the homestead
tax exemption provisions of the Florida Constitution.' 2
Taxes, 13 U. FLA. L. RBv. 455, 460 (1960).
9. Henderson v. Leatherman, 120 Fla. 496, 507, 163 So. 810,314 (1935).

10. See Wershow, Agricultural Zoning in Florida-Its Implications and Problems, 13 U. FLA. L. BEv. 479, 486-87 (1960).
11. FLA. CONsT. art. IX, §1.
12. FLA. CONST. art X, §7.
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To clear the air, research in many kindred fields, such as agricultural economics, has developed new approaches to meet the needs of
a changing agricultural scene and its relationship to ad valorem taxation.
The term "green belt" appeared. "Green belting"' implies land
classification or zoning for specific uses. Under the police powers of
the states zoning has become a potent weapon in controlling 'land usage" for the public benefit. This is particularly true in regard to agricultural land usage. The vision behind the "green belt" concept assumes that by this classification approach an adequate solution could
be made forthcoming about the relationship of the use of agricultural
land and the payment of taxes upon an equitable basis as demanded
by a growing and progressive society.
Philosophically the concept is sound. By this approach, the constituted authorities could help shape the future of agricultural land use
without imposing impossible burdens that could lead to the destruction of the agricultural economy through excessive taxation. The basis
of "green belting" is land classification or zoning according to the usage
of designated areas of land. Where the "green belt" concept is employed, taxation procedures relating to the land can be made to follow
this usage classification. Land usage becomes the vital factor in the
determination of 'the ad valorem tax rate and attendant public services
necessary for the development of the land use areas.
However, transposing the philosophical concept of "green belting"
4
to the contemporary scene has resulted in numerous legal problems.'
These problems arise mainly from the attempt to stretch the traditional
ad valorem tax symbolism to the new and fairly alien symbol, "green
belting." To analyze this conflict and the resulting chaos in its fullest
extent is beyond the scope of this article, since the overspilling would
transgress into economic and political ramifications rather than contain
itself within legal bounds.
The problems accompanying the concurrent use of these two presently incompatible symbols, ad valorem tax and "green belting," are
greatest in rapidly growing metropolitan regions. In these areas longstanding patterns of land usage are being upset by the surge of population increases in certain directions.' 5 This phenomenon of population growth is commonly known as the "urban sprawl." Within the
13. Wershow, Agricultural Zoning in Florida-Its Implications and Problems,
13 U. Fia L. REv. 479, 489 (1960). See also Cities Move in on Needed Farmland, Saturday Evening Post, Oct. 8, 1955.
14. Stocker, How Should We Tax Farmlandin the Rural-Urban Fringe?, ftocEnwiNrcs ov =H FiFTY-FouRTh ANNuAL CoNFERENCE ON TAXTION 464 (1961).
15. Gaffney, Urban Expansion-Will It Ever Stop?, in U. S. Dr'T oF AcmcuLTuRE, ThE YEARBOOK or Acmcux.TuRE 503 (1958).
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fixed boundaries of the cities themselves the problem is usually alleviated by zoning in the interest of the public welfare. However, beyond
the city limits the problem becomes acute. Here the farmer uses his
land for the production of food upon which the metropolitan areas depend for their existence. Because of population pressure, real estate
developers and land speculators pick up random tracts of land and
create a crisis for the local taxing authorities. These new developments demand more services such as schools, roads, police, and fire
protection. More revenue must be raised from local sources to provide for these services.
Historically, the tax assessor by constitutional authority has reigned
supreme in the field of land assessment.1 0 Arbitrary or capricious action by the tax assessor could be tempered by the courts or the local
17
board of county commissioners acting as a board of equalization.
Today, the tax assessors are torn between conflicting tax philosophies
and tax equities. The concept of '"highest and best use" of the land
collides with agricultural usage. The farmer protests the unrestrained
encroachment into his traditional domain. He cannot easily pull up
stakes and move his improved pastures, barns, irrigation facilities, and
other necessary adjuncts for successful farming. The tax assessor, however, is under compulsion to increase tax assessments because of the
rising pressures for more services coming from suburban areas arising
along the agricultural periphery.
The struggle over these conflicting tax philosophies is taking place
throughout the country. Population statistics vividly illustrate the
magnitude of the problem. The 1960 United States census indicates
that the population of this country has increased by about eighteenand-one-half per cent since 1950. Most of the increase was suburban;
that is, it occurred in metropolitan areas but outside the limits of the
central cities themselves. These statistics show that suburban areas
18
increased approximately forty-nine per cent.
This population movement to the suburbs has generated a demand
for land. It has also generated a controversy over the value of land.
The assessing authority in most states valued land in relation to market value. This is usually based on the "comparable sales" method,
"what is similar land selling for in this area?" At this point severe complications have developed. Farmland is now being bought for nonfarm uses. Naturally, this competition for land on the urban fringes
has affected the potential value of all farmland in the involved area.
16. FLA. CoNsT. a t. Vin, §6; FLA. STAT. §§193.11, .21 (1961).
17. FLA.STAT. §193.25 (1961).
18. Spears, Taxes on Farmland in Metropolitan Areas, 23 AGiuCtLTUrAL FiNANCE lRxv. 22 (April 1962).
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The "true market value" of such land is no longer represented by its
agricultural use but rather by its 'highest and best use" such as housing, schools, shopping centers, and industrial development. Responding to the need for additional revenues caused by an expanding population, the local tax assessor raised land values in these areas. This
naturally affected the assessed value of the remaining farm lands.
The farmer cried out that he was being taxed to pay for urban
services that benefited him little. Roads, other than farm to market,
sewerage systems, schools, and greater police and fire protection were
services demanded by the new suburban dwellers, but were of little
value to the farmer. Moreover, the agriculturalist argued that the
higher tax rate on land bore no direct relationship to the increased productivity of his farm. His fixed costs of production increased and he
could no longer compete in his chosen field as there was no direct way
he could shift the increased tax burden to the consumer who bought
his product. Since many farmers were unable to absorb the additional
tax burden they were forced to sell out to land speculators who could
temporarily absorb the load, exploit the potential value of the land,
and reap a rich profit in the end. This land speculator for the most
part allowed the land to remain idle and refused to keep up with improvements because by this course he hoped to minimize ad valorem
taxes until he was ready to dispose of the land at his own price. Urban planners, as well as agricultural leaders, realized that the situation
was promoting waste, endangering the continued production of food
upon which urban centers depend, and causing duplication of services
that orderly planning would have eliminated. They felt that the "urban sprawl" must be contained within planned bounds and that the
farmers should be allowed to continue to farm until their land was
actually ready for higher and more extensive use.
LEGIsLATIoN 3

OTRM

JUIsDICTIoNS

Before attempting to examine the impact of the conflict in Florida,
it would be helpful to comment briefly on several advocated solutions
that have been attempted in other areas. The reaction to the "urban
sprawr' was not uniform in all states and the proposals for its cure
were many and varied. Hoqcever, several main trends are discernable
amidst the state legislative activity in this field.
Maryland
The first approach to the problem is commonly known as Preferential Assessment. 19 Generally speaking, this concept requires assessors
to value farmland on the basis of agricultural use. It discounts other
19. See House, State Action Relating to Farmland on the Rural-Urban Fringe,
U.S. DP'T oF AcicULTtRE, ECONOmIC RESEAnCiH SERvicE, ERS-13 (1961).
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factors that may cause an increase in potential value such as "highest
and best use." This approach has been used in Maryland, California,
and Florida. In Maryland, according to a recent study, the preferential assessment law merely gave legal sanction to local county assessment practices.20 Prior to passage of the law, most Maryland counties
were assessing farmland by methods that took account of agricultural
factors only.21 In the metropolitan areas of Washington and Baltimore
the method of preferential assessment unquestionably afforded some
relief to the hard-pressed farmer. However, the administration of the
law created many problems. First, how was the benefit of the law to
be restricted to the legitimate agriculturalist? Second, how was the
true agricultural value to be determined?
These problems were reflected in the turbulent history of the Maryland preferential assessment legislation. The original Maryland law
enacted in 1956 contained the following provision: "Lands which are
actively devoted to farm or agricultural use will be assessed on the
basis of such use, and shall not be assessed as if subdivided or on any
other basis."22 This law was repealed in 1957. A new statute was enacted that incorporated the above language but further provided that
the state tax commission have power "to establish criteria for the purposes of determining whether lands subject to assessment . ..are actively devoted to farm or agricultural use by the adoption of rules and
regulations."23 This new statute, which became effective in June 1957,
was subjected to legal attack and declared unconstitutional by the
Maryland Court of Appeals in the case of State Tax Commission v.
Gales.2 4
The controversy did not end there. After much effort the Maryland Legislature adopted two proposed amendments to the state constitution. These amendments reiterated the same principle; namely,
that land used in bona fide farming operations shall be assessed on the
basis of farm use rather than on any other criteria. The amendments
further provided that the General Assembly of Maryland should provide by uniform rules, for the separate assessment of land, improvements on land, and personal property as it may deem proper. 25 These
amendments were approved by the electorate of Maryland in the
November 1960 election.
20. House, PreferentialAssessment of Farmlandin the Rural-Urban Fringe of
Maryland, U.S. D'T oF AGmCuLTtUE, ECONOmIC REsEARcH SERVICE, ERS-8

(1961).
21. ibid.
22.
23.
24.
25.

Md. Laws 1956, cl. 9, §1(17).
Md. Laws 1957, ch. 680, §1(17) (b).
157 A.2d 420 (Md. Ct. App. 1960).
Md. Laws 1960, ch. 64, §1.
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Under a new Maryland statute, which repealed the act declared
unconstitutional by the Gales case, the General Assembly stated: 26
Lands which are actively devoted to farm or agricultural use
shall be assessed on the basis of such use, and shall not be assessed as if subdivided, it being the intent of the General Assembly that the assessment of farm land shall be maintained at levels compatible with the continued use of such lands for farming
and shall not be adversely affected by neighboring land uses of
a more intensive nature.
Under further provisions of this law, the State Department of Assessment and Taxation was authorized to establish standards for determining who would qualify as a "bona fide" farmer under the assessment
7
act.2
California
In California an acute situation existed in that only ten per cent of
California's 100 million acres is tillable, and of this only three per cent
is highly productive. Moreover, the urban population occupies roughly
is
four per cent of the state's area, and included in this four per cent 28
half of what was the finest agricultural land in the state ten years ago.
Agricultural interests as well as the agro-business"9 community became
alarmed. The continued use of the land for farming was vital to their
well being. Consequently, the California Legislature took several
steps toward the enactment of what has sometimes been called a statutory green-belt program. The initial step was made in 1953 by the
passage of a statute that established an inclusive agricultural classification of land as part of the county zoning ordinances.3 0 In 1955 the
Agricultural Extension Act, which had as its purpose 'the prevention of
the annexation of farm lands to a city without the owner's consent, was
passed. 31
In 1957 the California Legislature went further and enacted3 2a new
section 402.5 of the Revenue and Taxation Code that stated:
26. MD. ANN. CODE art. 81, §19(b) (Supp. 1963).
27. Ibid.
28. See "Conservation of Agriculture in Metropolitan Community," Santa
Clara County Planning Dep't, May 21, 1959.
29. By the term "agro-business," the agricultural expert means the entire periphery of agricultural activity, including all activities that originate because of a
basic relationship to agricultural production. This includes, for example, the manufacture of agricultural machinery and the production of fertilizer.
30. CAL. Gov'T CoE §35009.
81. Ibid.
32. CAL. Rsv. & TAx CoDE §402.5.

https://scholarship.law.ufl.edu/flr/vol16/iss4/2

8

1964]

AGRICULTURAL
LAND and
TAXItsPROBLEMS
Wershow:
Ad Valorem Taxation
Relationship to Agricultural Land Tax

In assessing property which is zoned and used exclusively for
agricultural or recreational purposes, and as to which there is no
reasonable probability of the removal or modification of the zoning restriction within the near future, the assessor shall consider
no other factors than those relative to such use.
However, because of a November 1957 opinion by the Attorney General of California this statute was largely ignored by the local tax assessors. This opinion stated: 33 "This section purporting to fix standards for determining assessed valuation of agricultural and recreational
lands is merely restatement of established valuation standard and
makes no change in pre-existing law." The above statute thus afforded
little protection to the harried farmers. The tax assessor could always
find "reasonable probability" for modification of the zoning status, or,
in accordance with the attorney general's opinion, merely ignore the
statute.
The California Legislature attempted to remedy this defect by authorizing county planning commissions to adopt "interim" agricultural
zoning on an emergency basis and permitting land so zoned to retain
its agricultural tax classification.3 4 The constitutionality of zoning so
enacted could be tested on the basis of the protection it afforded the
public safety, health, and welfare. Usually a court will deem sufficient
a declaration by a public body that an emergency existed that required
creation of the zoning ordinance. 5
Zoning, however, could not provide the final solution to the state's
problems. The effects of the "urban sprawl" continued to be felt in
California. As the population increased, it overflowed the urban centers into the surrounding areas in the search for living space. Subdivision development became a game of leapfrog in which considerable areas of vacant land were left between the completed but isolated
subdivisions and their urban centers. No centralized planning controlled the selection of subdivision sites and their subsequent haphazard growth. This is vividly illustrated in Santa Clara County
where subdivisions between San Jose and the northern boundary of the
county are spread over two hundred square miles in which there is not
a single square mile without some form of subdivision. Compactly
planned, the same subdivisions would cover approximately twelve
square miles.3 6 Because of the lack of basic planning the cost of public services for these subdivisions is very high. The distances between
the habitated areas necessitate large expenditures for transportation
33. 1957 Op. AT'rY GEN. CAL. 219.
34. CAl. GoV'T CODE §65806.
35. Davis v. County of Los Angeles, 12 Cal. 2d 412, 84 P.2d 1034 (1938).
86. House & Home, August 1960, p. 106.
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facilities and public utilities such as gas, water, and sewerage. The
cost of police and fire protection can, under such circumstances, become prohibitive. Farming interests in the midst of this urban sprawl
were faced with an excessively heavy tax burden from which they received little benefit, and which threatened their existence.
Alarmed agriculturalists in California joined forces with powerful
agro-business interests to promote the adoption of what was called a
practical solution to the problem. This was contained in Assembly
Constitution Amendment Number 4, or as it was more familiarly
known, 'Proposition 4."37
In essence, the above amendment would add section 2.8 to article
XIII of the California state constitution and establish a new basis for
assessment of land used exclusively in agriculture. Its essential features were: (1) local home rule, which meant that the new procedure
depended on the passage of local enabling legislation subject to county
initiative or referendum by the voters of the area affected; (2) only
farmland used for agricultural purposes two years prior to the enactment of the ordinance would be subject to assessment by the local taxing authorities on the basis of agricultural factors only; (3) the special
assessment procedure was to remain effective until land use changed
or the owner applied for regular assessment; however, when such diversion to other uses occurred, the land so assessed would be subject to
additional retroactive taxes equal to the difference between the taxes
actually paid under the preferential assessment and those which would
have been paid under the regular assessment plus interest. This retroactive tax assessment would go back seven years.
The amendment was presented to the electorate of California after
a heated campaign. The amendment was defeated by a strong coalition of hostile forces, 8 leaving California in its present state of struggle
with the problem of rural planning and the "urban sprawl.
New Jersey
In New Jersey, the background is similar. For many years New
Jersey farmers claimed that they paid the highest ad valorem taxes in
the nation.3 9 This was due to the proximity of fertile, productive agricultural lands to centers of metropolitan population. The farm organizations campaigned incessantly for relief, especially in the form of
preferential tax assessment. In 1960 the legislature responded to the
numerous protests from the agricultural interests by passing chapter 51
87. See N.Y. Times, Oct. 22, 1962, p. 30, col 3.
88. Five County Forum, Sept. 25, 1962, p. 2.
89. See Spears, Taxes on Farmland in Metropolitan Areas, 23
FnAMcE REv. 22, 24 (April 1962).
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of the Revised Statutes which stated: "In the assessment of acreage
which is actively devoted to agricultural use, such value shall not be
deemed to include prospective value for subdivision or nonagricultural
use."40

This chapter contained an additional provision requiring all

farm machinery and livestock to be assessed at one-fourth of the common level.41 However, the Supreme Court of New Jersey, in the socalled Switz Case,42 struck down the act as being unconstitutional,
stating that under the state constitution all property must be assessed
in accordance with the "same standard of value"; that is, the market or
sales value.
In the wake of this decision Governor Hughes of New Jersey appointed a special farm taxation committee which, after studying the
problem, concluded that amending the New Jersey constitution was
the only lasting and equitable solution to this issue.43 The committee

in its deliberations pointed out some startling facts. In 1945 New Jersey had 1.8 million acres of farmland out of 4.8 million acres total. By
1960 this farm acreage was reduced to 1.8 million acres. This amounts
to an average loss of 88,383 acres of prize agricultural soil annually. It
is interesting to note that whereas New Jersey had 25,000 farms in
1950, by 1960 the number had dwindled to 15,000. 4 4 In addition, the

committee found that while the national average farm land tax was
approximately $1.00 per acre, in New Jersey the average was $11.00
per acre. The statistics compiled by the New Jersey Farm Bureau for
the committee showed that the ad valorem tax on farmland in New
Jersey had averaged more than $1,100 per farm compared with a state
average of $200 in the decade of the 1940s, an increase of 450 per cent
4
since 1945.

5

The governor's advisory committee finally proposed what was popularly known as the Farm Land Assessment Amendment to the state
constitution. 46 This amendment, subsequently approved by the legislature, was submitted to the people and 47ratified in the election of
November 1963 by a two-to-one margin.
40. N.J. Laws 1960, ch. 51, §23.
41. Ibid.
42. Switz v. Kingsley, 69 NJ. Super. 27, 173 A.2d 449 (Super. Ct. 1961),
aff'd as modified, 87 NJ. 566, 182 A.2d 841 (1962).
43. N.J. Fnms BurnAu, TkE CAS. FOR rH FARn LAm AENisumir
(1962).
44. Ibid.

45. Ibid.
46. The amendment was formally titled "Senate Concurrent Resolution 16 to
Amend Article VIII, Section 1 of the New Jersey Constitution." A copy of this
amendment was supplied to the author by C. H. Fields of the New Jersey Farm
Bureau.
47. American Farm Bureau News Letter, Nov. 11, 1963, p. 180.
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Undoubtedly, the amendment can be classified as preferential land
assessment, but it contains an interesting tax deferral provision that
The important feawent far to placate the nonfarm group interests.
48
tures of the amendment are as follows:

(1) Land actively devoted to agriculture for at least two consecutive years and over five acres in area shall be assessed according to value derived from such agricultural use of the land.
(2) The owner must make direct application for preferential
assessment to secure the tax advantage under the agricultural or
horticultural use concept.
(3)A lien is placed on land assessed under the provisions of
the amendment so that back taxes of not more than two years can
be collected when the use of the involved land is changed to a use
other than agriculture or horticulture. The amount of the additional tax shall be equal to the difference, if any, between the taxes
paid or payable on the basis of the agricultural assessment and the
taxes "that would have been paid or payable had the land been
valued and assessed as otherwise provided in this constitution in
such of the tax years immediately preceding not in excess of two
years in which the land was valued as herein authorized." 49
(4) The New Jersey Legislature was empowered to adopt implementing legislation to provide for the administration of the provisions of the amendment.
THE CoNmcr iN FLO)ImA

As the author has pointed out in an earlier article on this subject,
Florida, due to its tremendous but spasmodic growth, has experienced
extreme difficulties in accommodating the concept of ad valorem taxation to its complex agricultural and horticultural development.50 Due
in part to basic soil and climatic conditions agriculture has intensified
in certain areas. In many cases these same areas are those that have
invited concentration of population for industrial or recreational purposes.51 This basic competition for the ultimate use of the land has pitted the agriculturalist against the developer, industrialist, and resort
operator. Each feels that his interest is paramount.
The agricultural interests, realizing that they were a minority as to
population, exerted their legislative influence to protect their position.
In 1957 the Florida Legislature began to feel the impact of the moveLAND Amm mr
(1962).
49. Ibid.
50. Wershow, Agricultural Zoning in Florida-ItsImplications and Problems,
13 U. FLA. L. REV. 479 (1960).
51. Florida Agricultural Tax Council, "Flord Agriculture and Taxes" (1963).
48. N.J. FArm., BumAu, THs CASE FOR =rnsFAm
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ment. In order to solve a vexatious local situation in Dade County,
the legislature passed section 193.11(8) of the Florida Statutes. This
is an assessment act relating to farmland. According to the legislative
intent as stated in the preamble of the enactment, the basic purpose
of the statute was to allow the tax assessor to assess old subdivision
holdings, remnants of the boom of 1925 now lying within farms and
agricultural holdings, on an acreage basis rather than on an individual
plot or lot basis. The wording of the statute subsequently became very
important in the struggle between the agricultural and opposing interests in the state in the battle over preferential land assessment. The
52
statute provided:
All lands being used for agricultural purposes shall be assessed as agricultural lands upon an acreage basis, regardless of
the fact that any or all of said lands are embraced in a plat of a
subdivision or other real estate development. Provided, "agricultural purposes" shall include only lands being used in a bona
fide farming, pasture or grove operation by the lessee or owner,
or some person in their employ. Provided shed nurseries, or
nurseries under cover, shall not be termed agricultural and shall
be excluded from this law. Lands which have not been used for
agricultural purposes prior to the effective date of this law shall
be prima facie subject to assessment on the same basis as assessed for the previous year, and any demand for a reassessment
of such lands for agricultural purposes shall be subject to the
severest scrutiny of the county tax assessor to the end that the
lands shall be classified properly.
It should be stressed that on its face this act was strictly an assessment procedure. The act was in no sense of the word a traditional
green belt law;5 3 it implied no land classification as such. Rather, the
prime stress of this act was stated to be that: "all lands being used for
agricultural purposes shall be assessed upon an acreage basis." Moreover, an additional admonition in a similar vein was placed in the act
by legislative amendment in 1963: "Provided this subsection shall not
be construed, interpreted or applied so as to permit lands being used
for agricultural purposes to be assessed other than as agricultural lands
4
and upon an acreage basis."5
The judicial history of this act is both interesting and stormy. Its
legal ramifications culminated in the case of Tyson v. Lanier,55 a con52.
53.
54.
55.

F A. STAT. §193.11(3) (1961).
See Wershow, supra note 50, at 489.
Fla. Laws 1963, ch. 63-245.
156 So. 2d 833.
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troversy originating in Osceola County. The plaintiff, Tyson, and others sought to enjoin Lanier, the tax assessor of Osceola County, from
assessing their agricultural lands contrary to the provisions of section
193.11(3), Florida Statutes, and also to require the tax assessor to reassess their property in accordance with its provisions. The chancellor
found for the plaintiff. In his final decree he stated: "It further appears clearly from the evidence that an honest endeavor was made by
all concerned to appraise all the property in the County at its full
cash value regardlessof its use ...f56
The chancellor further stated that "the plain unambiguous words in
the statute clearly lays [sic] down a standard for the assessor to follow
in assessing agricultural lands."57 In other words, the mandatory requirements of the Florida Constitution with reference to uniformity
and equality in assessment of property for ad valorem tax purposes
were fully met. The classification was reasonable, since valuation as
agricultural land did not mean only present agricultural use but could
imply the highest and best agricultural use. Moreover, the assessor in
this instance had applied a front foot value to agricultural lands contrary to statutory fiat that agricultural lands were to be assessed on an
acreage basis.
The tax assessor appealed to the Second District Court of Appeal
which, by a two-to-one decision, reversed the chancellor. After deciding that they would not delve into the constitutionality of the statute
58
the majority stated:
[A]gricultural lands should be assessed at full cash value in
the same manner as all other lands, the only difference being
they will be assessed on an acreage basis. Thus, an acreage
assessment of agricultural lands at full cash value, taking into
consideration any and all uses which are reasonable in arriving
at full cash value and not just agricultural use would conform to
our decision in the Blount case.
The court further held that enforcement of the statute would amount
to a "partial tax exemption" being accorded agricultural lands so val9
ued.5
Judge White in his dissenting opinion vigorously argued: 0
In this context no unlawful preferential treatment is accorded the agriculturist in comparison with the realistic treat56. Tyson v. Lanier, 147 So. 2d 365, 366 (2d D.C.A. Fla. 1962).

57. Ibid.
58. Tyson v. Lanier, 147 So. 2d 865, 368 (2d D.C.A. Fla. 1962). (Emphasis
added.)
59. Id. at 373.
60. Id. at 380.
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men t universally accorded other classes of property owners,
even though the legislature apparently deemed it unnecessary
to particularize other classes. The realistic approach in making
ad valorem assessments is, after all, the traditional and practical
approach. . .. An established factory is not assessed according
to its potential as a grove or stock farm, even though adjacent
owners of the latter may be ready and willing to take over at
some fancy price.
Judge White continued: 61
The land, particularly in view of the statute, should remain
and be valued in its present use classification unless and until it
passes into another class, in which event it should be assessed
accordingly at its full cash value. The usual variables such as
location and quality may, of course, be taken into account.
The controversy finally came before the Supreme Court of Florida.
There, Mr. Justice Terrell, referring to the conflicting lower court
decisions, stated that "on account of the confused state in which [the
lower court decisions] leave the law, tax assessors over the state would
not know how to perform their duties imposed on them. It does seem
that if there ever were a case which requires this court to assume jurisdiction and clarify the law, this is it."62 Mr. Justice Terrell, in this
statement, transcended the territorial confines of Florida. He struck at
the heart of the dilemma that is, how to conform an evolutionary economic concept of land usage to the prevailing legal concepts in regard
to ad valorem taxation.
In isolating the basic issues, Justice Terrell attempted to enunciate
the guidelines with reference to section 193.11 of the Florida Statutes."3
Careful examination of this statute reveals nothing but an
effort on the part of the legislature to classify agricultural lands
for tax purposes; it defines what constitutes agricultural lands,
points out exceptions to them and gives taxing officers other
leads to a correct assessment. We find nothing in the act inconsistent with the requirement of §193.11 that all property be
assessed at full cash value. Neither do we find anything in the
act that runs counter to the requirement of Section 1, Article IX,
Florida Constitution, which requires the legislature "to provide
for a uniform and equal rate of taxation . . . and shall prescribe such regulations as shall secure a just valuation of all
property."
61. Ibid.
62. Tyson v. Lanier, 156 So. 2d 888, 885 (1968).
68. Id. at 887. (Emphasis added.)
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Thus, Justice Terrell speaking for the majority attempted to focus
on the problem of a preferential assessment statute passed by the state
legislature to aid farmers and other agriculturalists caught in an economic spider web not of their own making. He reiterated the doctrine
laid down in State ex rel. Attorney General v. City of Avon Park:6 4
"The organic requirements for 'a uniform and equal rate of taxation'
and 'a just valuation of all' property, do not forbid but contemplate
proper classification of property in making just valuations for taxation."
He further stated that in the present instance the legislature had not
abused its classification power by being arbitrary, unreasonable, or
unjustly discriminatory.
After surveying the entire situation, Justice Terrell, with full knowledge of the tremendous economic and social consequences that are
influenced by land assessment and ad valorem taxation sagely remarked: 65
As courts, we should never forget that in construing acts of
the legislature, we are concerned only with the power of the
legislature to enact the law. Our peculiar social and economic
views have no place in such a consideration.
The views of the majority in this case were challenged in the minority opinion of Justice Drew. In his original dissenting opinion, concurred in by Justices Thomas and O'Connell, Drew stressed the arbitrary motive of the preferential assessment, asserting that "a statutory
prescription by which that standard is made applicable only to certain
real property for the sole purpose of according to it a privilege"6 ' is
contrary to the just valuation of all property and the uniform and equal
rate of taxation as set forth in article IX, section 1 of the Florida Constitution.
Upon rehearing, Justice Drew withdrew his original dissenting
opinion and substituted another. In this new opinion Justice Drew
of land according to section
again maintained that the classification
67
193.11, Florida Statutes is not
a classification of land on the basis of an inherent characteristic
but instead is a "classification" of taxpayers or owners of taxable
realty so as to single out those who choose or are able to subject
their land to agricultural use and accord to that group alone the
right to have the "just value" of *theirproperty determined on
64. 108 Fla. 641, 660, 149 So. 409, 416 (1933).
65. Tyson v. Lanier, 156 So. 2d 833, 838 (1963).
66. Tyson v. Lanier, 154 So. 2d 313, 319 (1963). This earlier opinion was
withdrawn by order of the court and is not printed in the bound reports.
67. Tyson v. Lanier, 156 So. 2d 833, 839 (1963) (dissenting opinion).
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the basis of actual use rather than on the basis of the same criteria controlling the valuation of other property.
justice Drew also stressed that basic inequality before the law exists
when different assessment standards are set out for lands having the
same sale or market value merely because some of the lands are used
for agricultural purposes.
In criticizing preferential assessment of agricultural lands Drew
0
asserted: 8
The burden of taxation in the world in which we now live is
one of concern to every citizen-not just those who own agricultural lands. The owners of resort hotels and businesses, operating in seasonal periods, are a class that inevitably have problems
peculiar to them. Developers of large real estate subdivisions
who hold lots for resale are another. The list is endless. A strict
application of the ancient concept of equality and uniformitybuttressed by a myriad of court decisions and constitutional provisions-is the only way to prevent a complete erosion of these
basic concepts in an area that has plagued men from time immemorial. We cannot-and must not-in my humble judgment
make fish of one and fowl of the other.
In the majority and minority opinions of Tyson v. Lanier the battle
lines are drawn. The conflict over preferential assessment of land to
preserve agricultural status is clearly delineated. If the ad valorem
tax concept is to be retained, it must either be adapted to the necessities of the changing conditions, or be replaced by a new means of taxation if it proves unadaptable.
In connection with the assessment of farm land for ad valorem tax
purposes the Florida legislature during its 1963 session passed legislation 9 deleting "full cash value" as the measure for ad valorem taxes
and instead inserted the "just value" standard already required by section 1, article IX of the Florida Constitution. This new statute enumerates the factors that the county tax assessors shall evaluate to determine just value. They include:7 0 (1) present cash value; (2)
highest and best use to which property can be expected to be put in
the immediate future, and the present use of the property; (3) location
of the property; (4) quantity or size of the property; (5) cost of the
property and present replacement value of any improvements thereon;
(6) condition of the property; (7) income from the property.
68. Id. at 841.
69. Fla. Laws 1963, ch. 63-250.
70. 1bId.
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No scrutiny of the relationship of ad valorem taxes to agriculture
would be complete without examining this so-called Green Belt Law.
In 1959, the Florida legislature, realizing that assessment procedures
were not the final answer to agriculture's problem, began to consider
additional safeguards to ensure the continuance of a prosperous and
stable agriculture in the state. Following an earlier California pattern
the legislature enacted section 198.201 of the Florida Statutes. The
significant feature of this statute was its emphasis on agricultural planning or zoning. Local authorities, namely the Board of County Commissioners and the tax assessors, could combine forces to set up exclusive agricultural areas where farmers and other horticulturalists could
continue to farm with security and stability. In these designated areas
ad valorem taxation would be based solely on agricultural use factors.
The farmer would not have to worry about the sword of Damocles held
over his head by the land speculator or the subdivider. Many of the
problems created by the urban sprawl could also be averted because
responsible county and local officials could plan effectively and efficiently for the future. The needs for public services in the various
areas could be approximated and arrangements made to meet them.
Paragraph 5 of this act, which enumerates the factors that the county
tax assessor shall consider in assessing lands zoned in accordance with
the statute, is designed to allow the agricultural use factor to predominate, and it clearly enunciates the doctrine of preferential assessment
of farmland for ad valorem tax purposes.71
Since this act was discretionary rather than mandatory in nature its
local implementation in the counties of Florida has been very slow. In
view of the majority opinion of Justice Terrell in Tyson v. Lanier, this
statute provides great opportunities for the orderly development of
agricultural planning and zoning in Florida. It is definitely a palliative for the "urban sprawl." Moreover, since the initiative for its adoption comes from local impetus rather than the state level, it can easily
be adapted to fit the needs of a local area and thus give needed security to the farmer and his fixed improvements. Above all, its sponsors
claim that it will result in balanced economic and social development
in specific areas. It must of course be admitted that the concept behind this act is criticized by many elements who feel the farmer is
receiving special privileges. 72 Clearly, the statute provides an instrumentality for the promotion of orderly growth fair to both the agricultural and urban interests. The farmer is not taxed for urban services
that are of no benefit to him; nor are such services extended unnecessarily to his area at urban expense.
71. See text at note 70 supra.
72. See, e.g., "Holes in the Green Belt," Gainesville [Fla.] Sun, Oct. 16, 1963,
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It should be remembered that other slightly different forms of tax
preference have been advocated with reference to taxes due on land
used in agriculture. They are known in general as tax deferral plans.78
Under this arrangement taxes would be calculated on the full value of
the property, but payment would cover only the part based on agricultural use. The remainder would be deferred and become due when
the property was sold for development. Until such sale the deferred
tax would be a lien against the property. Proposals of this kind have
been considered by several states including Hawaii, Indiana, Massachusetts, Nevada, and Oregon.7 4 A tax deferral proposal was defeated
Jersey enacted a modified version by constiin California, while New
5
7

tutional amendment.

CONCLUSION

One would indeed be very rash to attempt the formulation of any
ideal solution to the vexatious problems that confront us when the impact of ad valorem taxation of agricultural lands is properly assessed.
The legal concepts of uniformity and equality in ad valorem tax rates
are in direct conflict with the newer economic concept of preferential
assessment based on the necessity for the preservation of agricultural
lands. An attempt is being made to work out an equitable solution to
the problem by the use of rural planning. This embraces the various
devices such as "green belting" and other means of open space planning that attempt to supply the necessary ad valorem tax revenues for
vitally needed public services, while allowing the agricultural interests in the area to exist and prosper without fear of liquidation through
violent land use change due to population pressures and lack of planning.
The problem, however, is increasing in proportion and becoming
more unsolvable daily. As the urban population throughout the country spreads out into suburbia, a need for vital coordination is apparent
among those who make the laws, those who interpret the laws, and
those who live by the laws. The history of Tyson v. Lanier fully illus76
trates the dilemma.

p. 4, col. 1.
73. House, State Action Relating to Farmland on the Rural-Urban Fringe,
U.S. D'T or AGmcUTURE,ECONOmiC RESEAmcH SEnvicr, ERS-18 (1961).
74. Zbtd.
75. See text at notes 38 and 71 supra.
76. See Gewert v. Blount, Ch. No. 311-399, 15th Cir. Ct. Fla., Feb. 10, 1984,
wherein Tyson v. Lanier was followed.
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